Introduction and Background
The 2008 economic crisis increased the need for countries to obtain revenue and to strengthen transparency in order to tackle tax fraud, and tax evasion due to the illicit flow of capitals resulting from the use of tax havens and offshore financial centres. [1] In addition, countries committed to tackle international tax avoidance and the effects of exploitation of cross-border disparities across tax systems in the form of aggressive tax planning. [2] 1.
Tax havens are countries where taxes are levied at a low rate or not rate at all. Even though a tax haven can also be regarded as offshore financial centers, there could be some differences in the two concepts. Offshore financial centres "reduce revenue available to developing countries where they act as a destination for income streams and wealth protected by a lack of transparency and show a refusal or inability to exchange information with revenue authorities who may have taxing rights in respect of that income or those assets".
OECD Promoting Transparency and Exchange of Information for Tax Purposes:
A background information brief, (21 April 2010), p. 6. 2.
The concept of aggressive tax planning has only become of common usage over the past few years in connection with the work undertaken by the OECD and refers to forms of tax arbitrage that exploit cross-border disparities across tax system. As indicated in the European Commission Recommendation of 6 December 2012 on Aggressive Tax Planning C (2012)8806 Final at 2.. it "exploits the differences in tax systems by taking advantage of the technicalities of a tax system or of mismatches between two or more tax systems for the purpose of reducing tax liability".
The second step of this shift towards a comprehensive coordination of international taxation was made by the OECD, once more under the political mandate of G20, [8] in 2012: the BEPS Project and its Action Plan. [9] This time the focus was on the boundaries of the exercise of taxing sovereignty. The BEPS Action Plan aims to tackle tax base erosion and profit shifting by introducing rules to deal with transfer pricing, harmful tax regimes, tax treaty abuse, hybrid mismatches among others. Moreover, in Action 15 the OECD introduces a multilateral (binding) instrument to modify bilateral tax treaties in respect of the changes adopted in BEPS.
[10] The multilateral instrument will be developed by an international conference with a mandate for 2 years. At the time of writing, more than 80 countries, including G20, OECD and non-OECD countries have committed to participate in the international conference to develop the BEPS Multilateral Instrument.
[11]
The adoption of the multilateral instruments to enhance transparency and exchange of information and the current discussion of a BEPS multilateral instrument for OECD and non-OECD countries set the framework for a shift from bilateralism to multilateralism. This article argues that for the multilateral instruments to be successful, these instruments should be legitimate vis-à-vis non-OECD countries including developing countries. In the past, other attempts to create a 3. G20 Summits in Los Cabos (Mexico), Washington (the United States), London (the United Kingdom) and Pittsburgh (the United States), and G8 Summits in L'Aquila, Lecce (Italy) and Hokkaido (Japan).
4.
The standard of transparency requires exchange of "foreseeably relevant" information (on request), respect for taxpayers' rights including right to confidentiality, removal of bank secrecy, the availability of reliable information and the powers by the country (tax administration) to obtain such information.
5.
The G20 meeting of September 2013 in St. Petersburg endorsed the development of a new global tax standard i.e. automatic exchange of information. Tax Annex to the St. Petersburg G20 Leader's Declaration. September 2013, para 3, available at http://www.mofa.go.jp/ files/000013928.pdf. 6.
The FATCA aims to tackle offshore tax evasion and non-compliance by US taxpayers with foreign accounts. FATCA is applicable to the reporting by financial institutions worldwide to the Internal Revenue Service of foreign accounts held by US Taxpayers. See http://www.irs.gov/Businesses/ Corporations/Foreign-Account-Tax-Compliance-Act-FATCA. 7.
The reports are the Common Reporting Standard Implementation Handbook, the Offshore Voluntary Disclosure Programmes (practical experience of 47 countries in relation to voluntary disclosure programmes) and the Model Protocol to the TIEA that provides the basis for jurisdictions wishing to extend the scope of their existing TIEAS to also cover the automatic and/or spontaneous exchange of information. These reports are available at <http://www.oecd.org/ctp/exchange-of-tax-information/the-oecd-takes-further-steps-to-putting-an-end-to-offshore-taxevasion.htm> 8.
The BEPS and the Action Plan have been endorsed in the G20 meetings at Mexico (June 2012) and St. Petersburg (September 2013) respectively. G20 Leaders Declaration in St. Petersburg of 6 September 2013. See in particular, para. 50 of the Declaration, where it has been stated that: "In a context of severe fiscal consolidation and social hardship, in many countries ensuring that all taxpayers pay their fair share of taxes is more than ever a priority. Tax avoidance, harmful practices and aggressive tax planning have to be tackled…". See https://www.g20.org/ sites/default/files/g20_resources/library/Saint_Petersburg_Declaration_ENG_0.pdf. 9.
The OECD stated in the BEPS Project that "multinational enterprises have been able to greatly minimise their tax burden by means of exploiting tax arbitrage opportunities and by going beyond the boundaries of acceptable tax planning". Base Erosion Profit Shifting Action Plan, OECD, (19 July 2013), pp. 7 and 8. 10.
If adopted, this multilateral instrument will coexist with the existing bilateral tax treaty network. Therefore, in the report of Action 15 published in September 2014, a toolbox is provided to elaborate on how this multilateral instrument will modify the network of bilateral tax treaties, and the level of commitment that the countries may have vis-à-vis this multilateral instrument. OECD (2014) , Developing a Multilateral Instrument to Modify Bilateral Tax Treaties, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing, available at DOI 10.1787/9789264219250-en.
11.
See information available at http://www.oecd.org/tax/treaties/work-underway-for-the-development-of-the-beps-multilateral-instrument.htm.
This article argues that in order to enhance legitimacy of the OECD in respect of developing countries, the latter countries should be involved in the setting of the agenda and in the drafting of the content of the OECD multilateral instruments on exchange information and in the BEPS multilateral instrument. As rightly argued by Pistone in respect of the adoption of the Global Transparency Forum and the MAC, the widespread use and adoption of these instruments by OECD and non-OECD countries has not reflected any decision-making process by the countries that are adopting these instruments. The challenge for all countries is "to supplement the existence of multilateral legal instruments on mutual assistance with a true multilateralism also in the decision-making phase".
[17] This is also true for the BEPS Project since the contents of the Action Plan that will be dealt with in the multilateral instrument have been decided by the OECD following the G20's mandate.
Aim and Methodology
This article aims to analyse the multilateral action and instruments that have been and are being developed by the Organization for Economic Cooperation and Development ("OECD") to enhance transparency and exchange of information and the Base Erosion Profit Shifting ("BEPS") Project in light of the principle of legitimacy vis-à-vis non-OECD (developing) countries.
The question addressed in this article is under what conditions can the OECD multilateral instruments and the BEPS Project be regarded as legitimate for non-OECD (developing) countries?
For this purpose, the definition of Scharpf, includingthe distinction between input legitimacy i.e. government by the people and output legitimacy i.e. government for the people, will be taken into account. [18] In order to answer this question, this article will provide a description of the legitimacy of international tax law making by international organizations and the role of the OECD in respect of OECD and non-OECD countries. Thereafter, the OECD multilateral instruments to enhance transparency and exchange of information and of the BEPS Project will be assessed in respect of the input and output legitimacy. The assessment of input legitimacy will take into account transparency, participation, and representation of developing (non-OECD) countries in the setting of the agenda and the drafting 12.
In the past, attempts by the League of Nations to implement a multilateral Convention have not been successful. Tax If one example may illustrate this is the failure to negotiate the Multilateral Agreement on Investment (MAI). According to the OECD: "Negotiations on a proposed multilateral agreement on investment (MAI) were launched by governments at the Annual Meeting of the OECD Council at Ministerial level in May 1995. The objective was to provide a broad multilateral framework for international investment with high standards for the liberalisation of investment regimes and investment protection and with effective dispute settlement procedures, open to non-OECD countries. Negotiations were discontinued in April 1998 and will not be resumed". <http://www.oecd.org/investment/ internationalinvestmentagreements/multilateralagreementoninvestment.htm> For the analysis of the contents of MAI and the reasoning for its failure see also S. Picciotto and R. Mayne, Regulating International Business: Beyond Liberalization (MacMillan Press Ltd. September 1999). 14.
Only few cases of successful multilateral tax treaties may be found being the most important the Nordic Multilateral Tax Treaty. Other multilateral tax treaties have been developed in regional organizations such as the Andean Community Multilateral Tax Treaty, East African Community ("EAC") Tax Treaty, but these treaties have not always been ratified by all countries (EAC), nor have been these treaties used as model to negotiate tax treaties within the region or with other countries outside the region (Andean Community and EAC). 15.
The BRICS countries are made up of Brazil, Russia, India, China and South Africa. of the content of the OECD multilateral instruments to exchange information and the BEPS multilateral instrument. The analysis of output legitimacy will address the shared goals i.e. to tackle tax fraud, tax evasion and aggressive tax planning and the solutions presented by the G20 and OECD, adopted by OECD and non-OECD countries. The analysis of output legitimacy will also take into account the differences in objectives and resources between OECD and non-OECD (developing) countries.
Section 3. will address the relationship between legitimacy and international tax law making. Section 4 will address the role of the OECD vis-à-vis developing countries and the membership of countries to the G20, OECD and the Global Transparency Forum. Sections 5. and 6. will address the assessment of the input and output conditions for legitimacy of the OECD multilateral instruments to exchange information and the BEPS Project. Section 7. will provide a conclusion.
Legitimacy and International Tax Law Making

Legitimacy and tax law making
In general, citizens give consent to the government to take decisions that will benefit the society in general.
[19] The decisions taken by the government will be regarded as legitimate and therefore these decisions will be accepted by the citizens. The government will then have legitimate political authority to act on behalf of their citizens.
In taxation, the expectations of the citizen (taxpayer) may be different taking into account that the citizen is paying taxes to the government without any specific retribution.
[20] However, the raising of taxes by governments meets legitimate purposes that will benefit the society since the taxes paid will help raise revenue, which will be used for public services (e.g. health, education, infrastructure, etc.). The citizens give consent and authority to the government to act on their behalf to collect tax revenue to achieve public goals and to provide public services. Because of this consent, the government may be held accountable to the citizens in respect of the government decisions and actions.
Furthermore, as rightly stated by Dagan in a democratic society, the payment of taxes also gives to the taxpayer the right to participate and to have a saying in the design of the tax system.
[21] By means of this principle, the taxpayer represented by the democratically elected lawmaker (parliament/congress) will participate in the design of the tax system. This citizen (taxpayer) right is embedded in the principle of "no taxation without representation" that provides a guarantee against arbitrary taxation by the government.
The following paragraphs will analyse the relationship between legitimacy and international tax law-making by international organizations.
Legitimacy and international tax law-making by international organizations
In general, it can be argued that international organizations do not have the consent of the citizens, but of the states that may decide to become members of the international organization and that the membership to international organizations will be democratic. This is for instance the case in respect of membership to the OECD, World Trade Organization, the United Nations, etc. In the analysis of multilateral institutions, Keohane et al. state that the democratic standard for authorization is particularly high in respect of multilateral institutions. Since for the establishment of such institutions "consent of each participant member state is required, and must be ratified using whatever domestic constitutional procedures it specifies". [22] In this case, the procedure will be the ratification by the lawmaker of the country, which signed the international agreement addressing the membership to the international organization.
However, even if the process to become a member of the international organization is a democratic process, the legitimacy of the international organizations is conditioned to these organizations having demos (political community expressed in the concept of the nation). In the past, as rightly stated by Ring, it was assumed that the international organizations should have deemed to have demos. However, the absence of demos did not mean that an international organization or body could not accrue power; rather that it limited the degree of legitimacy. One of the features of tax is that it is a required payment to the government for which the taxpayer does not receive anything in return. Unlike fees for which the taxpayer may receive something in return (e.g. fee paid to the Municipality to obtain a driver licence, certificate, etc. "essentially, if real power is being transferred to another level of decision making beyond the state, that body must itself earn democratic legitimacy and cannot rely on the pre-existing legitimacy of the nation-states". [24] Other scholars have also questioned the sovereignty and legitimacy of the state in respect of the OECD's work. For instance Cockfield, when addressing the OECD work on e-commerce shows the rise of the OECD as an "informal world tax organization".
[25] For this author, one of the problems of the OECD is the limited access to OECD membership. Therefore, Cockfield recommends introducing a two-tier membership to promote the legitimacy of the OECD reform with non-OECD members. This two-tier structure will "provide opportunities to non-members to provide opportunities for them to voice their concerns and assist with the design reform efforts". [26] Furthermore, when referring to the OECD's work on harmful tax competition Christians stated that this work evidences an emergent vision of sovereignty and the creation of a transnational social contract. This social contract entails positive obligations or duties of nations in exercising the power to tax" that is referred as a nation's "sovereign duty" to other nations.
[27] As this author rightly states: for the social contract to hold, non-OECD countries "must also seek advantage through bargaining rather than staying in the state of nature through unfettered competition".
[28] Furthermore, Christian states that another advantage for non-OECD countries could be "the promise of continued financial assistance from OECD countries". [29] Since the 2008 economic crisis, citizens (taxpayers), governments and international organizations (G20 and OECD) aim to tackle tax fraud, tax evasion, aggressive tax planning and to ensure that companies and individuals are paying the right amount of tax (fair share).
In order to achieve these goals, international organizations such as the OECD (following the mandate of the G20) have decided to pursue with the issuing of multilateral instruments in order to enhance transparency and exchange of information and also use such instruments to implement the BEPS Project.
[30] The European Union as a supranational institution has also introduced instruments to achieve these goals.
[31]
In principle, the OECD is an international organization that develops instruments that are not binding by nature.However, by means of political decision based on the membership to the OECD, it can be argued that these instruments have been accepted and that the OECD countries will most likely adopt them (see section 4.1.). Countries which are not members of the OECD, including in particular developing countries, should not be bound by the OECD instruments. However, since these countries also need to tackle tax fraud, tax evasion and aggressive tax planning, these countries are open to adopt the OECD multilateral instruments to exchange information and the BEPS Project. This situation creates a shift in legitimacy and the question is under what conditions this shift will then need to take place?
This article argues that G20 and OECD countries (including countries that are planning to accede to the OECD) are (politically) bound by the decisions of the G20 and the OECD. Therefore, the actions of these international organizations can be legitimate vis-á-vis the citizens of the countries that are members of these organizations. However, the use of the multilateral instruments to exchange information and the BEPS Project by developing countries may raise issues concerning the legitimacy of these instruments in respect of developing countries and their citizens.
In principle, developing countries have been invited to participate on equal footing in the Global Transparency Forum and the BEPS has convened an international conference where developing countries have been also invited to participate. However, it is this author's opinion that the limited participation of developing countries in the setting of the agenda and the drafting of the content of the multilateral instruments to exchange information and the BEPS Action Plan may reduce the legitimacy of these instruments vis-á-vis developing countries. Furthermore, the conditions for legitimacy should address the shared goals, the mechanisms to achieve these goals taking into account the differences between developed and developing countries and the participation and protection of the citizens (taxpayers) in these instruments.
In this context the assessment of legitimacy in respect of the OECD multilateral instruments to exchange information and of the BEPS Project will be carried out in section 5. and 6., respectively. The discussion of legitimacy is more important now that an international conference has been convened to discuss a multilateral BEPS instrument.
At the time of writing, there is consensus for a multilateral agreement. Nevertheless, since the conference that will be in charge of drafting the text of the multilateral instrument needs to start negotiations, as rightly stated by Eicke, it is not clear whether the time will be right and "how many compromises and mini package deals will be necessary to achieve an agreement that does not sacrifice the higher goals".
[32] The risk may exist that countries fail to reach consensus on the provisions of the multilateral instrument and that such agreement will have several reservations by countries that will make the implementation of the provisions of the agreement more difficult for OECD and non-OECD countries including developing countries.
The following paragraphs will address the definition of legitimacy, and it will provide the framework for the analysis of legitimacy of the OECD multilateral instruments and the BEPS Project. Following Baldwin, Stewart has made the evaluation of this "transnational tax information networks" mainly to exchange information in accordance to the following elements: a legislative mandate, democratic accountability (including transparency), expertise, efficiency and effectiveness of these networks, due process and taxpayer rights and the inclusiveness of these networks. Stewart rightly concludes that the legitimacy of the exchange of information networks is affected by the due process (taxpayer rights), effectiveness and inclusiveness of the networks. Therefore, Stewart recommends to governments and supranational organisations to take further steps to enhance legitimacy in order to have sustained growth of "transnational" tax administrative cooperation. This article will use a broader concept of legitimacy as developed by Scharpf, which has been used in models of governance including EU governance.
[39] The use of this approach rather than the one of Baldwin and Habermas is justified in the interaction between input and output legitimacy.The following paragraphs will address the input and output legitimacy as developed by Scharpf.
Input and output legitimacy
Scharpf states that input legitimacy means that all people affected by the decision should be brought together in deliberations searching for win-win solutions on which all can agree.
[40] The concepts related to input legitimacy have been approached differently by scholars. Van Staden states that "political choices are considered legitimated to the extent that they reflect the 'will of the people', while offering citizens channels for political participation and possibilities to select their leaders".
[41] Viley states that concepts that are related to input legitimacy are for instance participation, transparency, representation, openness of the agenda setting process, comprehensive and coherent public discourse.
[42]
For Scharpf, 'output legitimacy' results in the capacity "to solve problems that require collective solutions because they could not be solved through individual action, through market exchanges, or through voluntary cooperation in civil society." [43] Under the concept of output legitimacy, an action will be perceived legitimate if it is effective in achieving citizens' goals and if it can provide solutions to citizens' problems. [44] Taking into account the elements of input and output legitimacy developed by Scharpf[45] , the conditions for legitimacy of the OECD instruments and the BEPS Multilateral Instrument will be analysed in Section 5 and Section 6 respectively. Section 4. will address the role of the OECD in the development of international tax norms. In addition to the distinction between input and output legitimacy, another scholar, Schmidt, introduces throughput legitimacy as a new intermediary concept to fill in the gap between input and output legitimacy and to ensure the trustworthiness of the processes. Schmidt argues that the concepts related to this throughput legitimacy are efficacy of the many different forms of governance processes and the adequacy of the rules they follow in policymaking. Accountability: Responsiveness to participatory input demands and to be held responsible for the output decisions. Transparency: Demands some form of scrutiny by a specific forum. Inclusiveness and the openness of the institutions to civil society. A distinction between input and throughput legitimacy will not be made in this article, since the main goal of this article is to provide some general thoughts on legitimacy in taxation. The analysis of input vs. throughput will need further research that can be developed in a following article in this matter. See V. Schmidt, Democracy and Legitimacy in the European Union Revisited: Input, Output and Throughput, Political Studies Association, (2012), p. 14. 46.
The Development of International
The countries that participated in the Convention were Austria, Belgium, Canada, Denmark, France, Germany, Greece, Iceland, Ireland, Italy, Luxembourg, the Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom and the United States. The Convention dated 14 December 1960. 47.
These aims are mainly to achieve sustainable economic growth and employment, to contribute to sound economic expansion in member and non-member countries and to contribute to the expansion of world trade on a multilateral, non-discriminatory basis in accordance with international negotiations (art. 1 of the 1960 Convention). 48.
Article 5 of the 1960 Convention states that in order to achieve these aims the OECD "may (a) take decisions which, except as otherwise provided, shall be binding on all the Members; (b) make recommendations to Members; and (c) enter into agreements with Members, nonmember States and international organisations".
has identified the OECD as an organization with a networking role. In this role, the OECD facilitates the spread of best practices by means of "linking national officials and quasi-public bodies with their foreign counterparts for the purpose of joint decision making, coordination or information sharing".
[49]
From a tax perspective, the role of the OECD in the development of international norms has been addressed by tax scholars.
[50] However, taking into account the use of the multilateral instruments to enhance transparency and exchange of information and the BEPS Project not only by OECD countries but also by non-OECD countries, the role of the OECD needs to be revisited.
The following paragraphs will address the conditions for membership to the G20 and the OECD to analyse whether developing countries can voluntarily become a member to these international organizations, and if not, in which way developing countries can interact with the OECD.
Membership to the G20 and the OECD
The G20 is a political forum of governments with countries from Asia, North America, Middle East and Europe.
[51] Only few countries of the African and Latin American region are members i.e. Argentina, Brazil, Mexico and South Africa. The G8 is also a political forum with the European Union and 7 countries (since 2014, 6 countries due to the suspension of Russia).
[52] Following the 2008 economic crisis, the G8 and G20 have set up the agenda for a higher level of international tax cooperation.
[53]
The concerns for legitimacy of the OECD multilateral instruments to exchange information and the BEPS Project have been addressed in the past by tax scholars. In respect of exchange of information, Pistone rightly argues the questionable legitimacy of the international standards for fiscal transparency. This author states that "an unprecedented political legitimacy of G20 determined the desirable standard and left its implementation and monitoring to the newly established global forum on tax transparency".
[54] Pistone further states that these standards "were in fact the outcome of the will of a limited group of countries which imposed their decisions on all others".
[55] However, for Pistone, "the sound policy on which the international agreed standards for fiscal transparency are based" and the broad implementation of these standards in the framework of the Global Transparency Forum has gradually released the initial tension in the decisionmaking process.
[56]
In respect of BEPS, Brauner rightly argues that by means of the mandate of the G8 and G20, the OECD "was required to provide solutions for the very same problems it has been working on for a long time" but this time with a political backing.
[57]
Thus, in principle, the legitimacy of the multilateral instruments to exchange information and the BEPS Project was justified for countries members of the G8 and G20 and for the OECD countries. However, for developing countries, there is a de facto power of the G8, G20 and the OECD that has taken control over the dynamics of international cooperation and global governance. In this process, the role of actors such as the United Nations, developing countries, civil society, citizens, and businesses is limited. Since these actors have a consultative role or no role at all in the decision making. Therefore, in order to solve this deficit in the decision-making process, this article recommends to give participation and representation to these actors in the drafting of the content of multilateral instruments (see sections 5. Among these countries are for instance, the United States, Canada, India, Japan, Russia, South Arabia, South Korea, Turkey and some European countries such as France and Italy along with the European Union representing all EU countries. 52.
These countries are in addition to Russia, Canada, France, Germany, Italy, Japan, the United Kingdom and the United States.
53.
See supra n. 3. 54.
For arguments given by Pistone in the presentation form and substance of national tax sovereignty in the era of international tax standards, see supra n. 30, p. 6. 55.
P. Pistone, supra n. 17, p. 4. 56.
Ibid. 57.
Y. Brauner, BEPS: An Interim Evaluation, 6 World Tax J. 1 (2014) pp. 9-10, Journals IBFD.
Membership to the OECD is available only upon invitation from the OECD.The OECD has 34 member countries. Membership to the OECD is generally regarded as a synonym of economic development, thus leading to the common understanding that OECD members are developed countries. From a tax perspective this statement is in line with the mission of the OECD in establishing the technical content for the exercise of sovereignty on the international scenario, which pursues the policy interest of developed countries, which are in most cases capital exporters.
From the Latin American region, two countries are currently members of the OECD i.e. Chile (South America) and Mexico (Mid-America). Furthermore, it is fairly clear that at least one more Latin American country, namely Colombia, is pursuing OECD membership. This is fairly reflected in the strong commitment of this country to align its international tax policy with that of OECD countries. At the time of writing, there are no African countries members of the OECD.
Countries invited to become members of the OECD need to participate in a long and complex accession procedure. It may be possible for countries that are not yet ready to become members of the OECD to have a status of observer [58] and to participate actively in the discussions. This was the case of Colombia before May 2013 when Colombia was invited to join the OECD.
Another relationship with the OECD is the one of the BRICS countries i.e. Brazil, Russia, India, China and South Africa. These countries are G20 and also OECD accession countries. Some of these countries i.e. Brazil and South Africa have an enhanced agreement with the OECD.
As rightly stated by Brauner and Pistone, the BRICS countries have changed the dynamics in the global tax world since these countries represent the shift of power from the OECD towards emerging countries.
[59] Some of the reasons given by these authors is that some BRICS countries such as China and India are challenging the OECD dominance.
[60] Another reason is that the BRICS countries have affirmed their right to decide their own tax policy. Some examples provided by these authors are for instance: India that has "consistently adopted specific tax treaty provisions on services. Brazil has consistently included tax sparing clauses (up to the extreme consequence of not concluding treaties with important countries, or terminating a treaty with Germany) and China pursues its international tax policy goals along different schemes depending on whether it is signing a treaty with a developed or developing country".
[61] Furthermore, for several years Russia was on its way to OECD membership and therefore also the tax treaties of this country have been aligned to the pattern of the OECD Model Convention. However, the geopolitics changed in connection with the Ukrainian crisis and it now seems that Russia is more pursuing an alignment with the BRICS instead.
The following paragraph will address the role of the OECD vis-à-vis non-OECD (developing) countries including the Global Transparency Forum. As mentioned in the introduction, the BRICS countries are outside the scope of this article.
The role of the OECD vis-à-vis non-OECD (developing) countries
Use of OECD standards, recommendations and models by non-OECD (developing) countries
As mentioned in section 4.1., OECD countries are committed to implement and comply with the OECD decisions, standards, recommendations and models. However, throughout the past decades, there has been a growing trend also in non-OECD countries as to the use of the OECD instruments, in particular the OECD Model instead of the one provided by the United Nations by non-OECD countries including developing countries. 
Dialogue and development of partnership and initiatives with non-OECD countries and regional organizations
In the past, the interaction between the OECD vis-à-vis the non-OECD countries has been addressed by tax scholars.
[69] The OECD has developed partnership and initiatives with governments and regional tax organizations to promote social and economic progress. For instance, the OECD has a partnership with the African Tax Administration Forum (ATAF) that has 24 countries and it has developed joint reports on Revenue Statistics with the Inter-American Centre of Tax Administrations (CIAT) that has 38 countries mostly in Latin America.
However, it is this author's opinion that this interaction does not mean that these regional organizations have an active role in the design of a global tax system. The regional organizations such as the ATAF and CIAT have as their main role the coordination of consultations within the region but the content of the tax rules have already been decided by the OECD. These meetings also contribute to create a forum to exchange ideas among countries regarding the implementation of the tax rules in their respective regions. This has been the case for instance in respect of the implementation of the global standard on exchange of information and the BEPS Project (see sections 5.1.2. and 6.1.2.).
Notwithstanding the above, the most important initiative in which OECD and non-OECD countries can become members is the Global Transparency Forum ("Forum"). This Forum will be addressed in the following paragraph.
Membership to the Global Transparency Forum
The Forum was created in 2000 under the auspices of the OECD and it provides a multilateral framework in the area of transparency and exchange of information. OECD Transfer Pricing Guidelines address the application of the transfer pricing methods and the arm's length principle for the valuation, for tax purposes of cross-border transactions between associated enterprises by non-OECD countries, available at http://www.oecd.org/ctp/transferpricing/transfer-pricing-guidelines.htm.
68.
See for an overview of the application of arm's length and the transfer pricing guidelines by non-OECD countries, the country profiles, available at http://www.oecd.org/ctp/transfer-pricing/transferpricingcountryprofiles.htm. 69.
For instance, Ault referred to the dialogue with non-OECD members regarding the development of the OECD Recommendations on Harmful Tax Competition. See Ault, supra n. 50, p. 772. In a broader perspective, Ring stated the increased interest of the OECD to expand connections with non-OECD countries for instance by developing tax programmes mainly on a regional basis with these countries. D. Ring, supra n. 51, pp. 125-126. 70.
At the 2009 Global Forum meeting a self-standing secretariat based in the OECD was established and it was agreed on reviewing the effective implementation of the OECD standard of transparency including exchange of information on request.
71.
This African Initiative is a joint effort of African Tax Administration Forum (ATAF), Studies Center of Tax Administration Directors, the OECD, the World Bank and individual African members of the Global Transparency Forum.
benefits of the Forum and to contribute to capacity building of tax administrations to effectively exchange information. The assessment of the participation and representation of countries that are members of the Global Transparency Forum (including developing countries) will be addressed in section 5.2.2.
Intermediate conclusion
The description provided in this section shows the limited access by non-OECD (developing) countries to the OECD or G20 bodies. From all three organizations, the Global Transparency Forum is the organization that is open to membership and includes at the time of writing (August 2015) 126 OECD and non-OECD countries including developing countries.
Taking into account the criteria for membership to G20 and the OECD described above, one may argue that one of the reasons of this lack of participation is the difficulty for countries to have access to the OECD due to the length and conditions of the accession procedure. In fact, even if developing countries want to become members of the OECD, this decision will not depend on them, but on the OECD invitation and on the review of the application by such countries of the OECD Standards on a wide range of policy areas as determined by the OECD.
[72] Even more difficult will be the membership of these countries to the G20 governmental meetings since that decision is a political decision.
The following sections 5. and 6. will assess the conditions for legitimacy of the OECD multilateral instruments to exchange information as developed and of the BEPS Project mainly taking into account the input and output legitimacy in respect of non-OECD (developing) countries.
Legitimacy and the Multilateral Instruments to Exchange Information
General issues
Section 5. will assess the conditions of input and output legitimacy of the OECD multilateral instruments vis-á-vis non-OECD (developing) countries and their citizens.
Following the definition of Scharpf provided in section 3.3.2., input legitimacy will take into account the participation of all countries in the decision-making process and in the search of solutions on which the views of the OECD and non-OECD countries including developing countries are represented. Output legitimacy will take into account the problems of countries and citizens and the search for collective solutions to these problems.
In respect of exchange of information, countries have acknowledged the need to change the rules and to put international tax cooperation higher on the agenda. In order to achieve international tax cooperation, multilateral instruments have been developed by the OECD following the G20's political mandate. However, since developing countries are neither members of the OECD nor the G20, it is this author's opinion that for these instruments to be regarded as legitimate, the process where these rules are being adopted should be a democratic process where all parties (including developing countries) can participate. In this context, the assessment of input legitimacy of the OECD multilateral instruments to exchange information will take place. Input legitimacy will address transparency, participation and representation of developing (non-OECD) countries in the setting of the agenda and the drafting of the content of the OECD multilateral instruments to exchange information.
In respect of output legitimacy, this article argues that even though OECD and non-OECD (developing) countries have the same goals; the mechanisms to achieve these goals differ taking into account the differences in resources between developed and developing countries. It is this author's opinion that OECD countries may have a greater benefit from the instruments to exchange information. The main reason is that exchange of information may result in more revenue for countries that have the technological and administrative resources to deal with the information exchanged. Developing countries will need an additional motivation to exchange information, and this could be for instance revenue sharing between developed and developing countries. Another motivation could be for developed countries to finance technological equipment and training for developing countries in order to deal with exchange of information.
Furthermore, the output legitimacy should be assessed taking into account whether the multilateral instruments to exchange information provide solutions to citizens' (taxpayers) problems. One of the drawbacks of this international tax cooperation is that the introduction of changes following the peer review by the Global Transparency Forum may be in detriment of taxpayers' rights. Therefore, this section will address the question of whether the multilateral instruments to 72. "The accession procedure is complex and can be long, as it involves a series of examinations to assess a country's ability to meet the OECD standards in a wide range of policy areas." Information available at http://www.oecd.org/about/membersandpartners/.
exchange information protect the taxpayers' rights an if not, what solutions can be presented in order to protect these rights.
Input legitimacy assessment
Assessment: Transparency
In principle, in terms of transparency, meaning for this purpose the public access to documents and publications, it can be safely argued that this standard of transparency is being met (in theory) in respect of the current multilateral initiatives for international taxation. In general, the key documents, the background information in form of information brief, press releases, etc. are available to everyone on the website of the OECD -Centre for Tax Policy and Administration and at the OECD Bookshop.
[73]
However, in practice, it is this author's opinion that the access to the documents should be given at the same time that the instrument is being developed. The time between the adoption of the instrument and the access by the public to the content of the instrument should be reduced to the minimum in order to increase the transparency of the decision making.
Up until the time of writing, the key documents available on the OECD website (i.e. terms of reference, methodology and assessment criteria) lack of information on the decision-making process. These document should provide information on the way that the interest of the parties (tax administration and taxpayer) was weighted and whether there was any participation of representatives of taxpayers in the drafting of the key documents.
Countries are being assessed in the peer review mainly on whether the information is or not exchanged within the 90 days period stated in the terms of reference. In order to comply with this time limit, countries are changing (and repealing) their tax rules in detriment of the taxpayers' right to be notified, object and appeal to the exchange.
[74] In this context, it is this author's opinion that since the provisions in the terms of reference result in the taxpayers' right being reduced, then, the legitimacy in terms of transparency should have clear information on how the assessment criteria were developed and what were the considerations for the adoption of the terms of reference including the participation or not of the taxpayers in this process. 
Assessment
. Global Transparency Forum
The membership to the Global Transparency Forum is an open process to which OECD and non-OECD countries can adhere by means of becoming a member of the Forum and by using the international agreements to exchange information i.e. bilateral tax treaties to prevent tax evasion and double taxation; and tax information exchange agreements (TIEAs). The participation is democratic since it requires the consent by the country and therefore, each agreement (Tax Treaty, TIEA) needs to be ratified by the countries in parliament/congress in accordance to each country's constitutional and legal requirements.
[75]
Multilateral Convention on Mutual Administrative Assistance in Tax Matters
The MAC started in 1988 as a multilateral convention available to OECD countries. However, in 2010, the MAC was amended so that non-OECD countries including developing countries could benefit from this convention.
[76] The main goals of the MAC are to provide an international instrument to facilitate exchange of information i.e. on request, automatic, spontaneous and to facilitate assistance in recovery and service of documents. In principle, all countries can become party to the MAC. However, the Coordinating body of the convention will decide whether or not to accept a country following the review of the confidentiality rules and practices of the country and the membership of the country to the Global Transparency Forum.
[77] At the time of writing, the MAC has been ratified by over 60 countries (OECD and non-OECD countries). [78] It is this author's opinion that even though the content of the MAC is desirable as an international instrument for exchange of information, one of the drawbacks of the MAC is that taxpayers' rights are not guaranteed. In the Preamble, the MAC stated the relationship between international cooperation and taxpayers' rights by stating that "a co-ordinated effort between States is necessary in order to foster all forms of administrative assistance in matters concerning taxes of any kind whilst at the same time ensuring adequate protection of the rights of taxpayers." [79] However, in practice, the MAC leaves the taxpayers' rights to be notified, to object and to appeal to the exchange of information to the domestic legislation. One of the reasons to have a multilateral instrument is to have a potential global tool to address a global problem. Therefore, one may wonder whether it is consistent to leave the protection of rights in such context at the national level. In the author's view, if global problems require global answers, then also the issues connected with the effective protection of taxpayers' rights should find global answers, since it constitutes a global problem.
Since, one of the consequences of the peer review by the Global Transparency Forum is the reduction or repeal of the taxpayers' rights at domestic level, one may question the output legitimacy of the MAC to provide solution to citizens' problems and to protect taxpayers' rights. The assessment of the output legitimacy of the MAC will be addressed in section 5.3.2.
Common Reporting Standard and the Competent Authority Agreement
OECD and some non-OECD countries, i.e. G20, accession and developing countries, have endorsed a new global standard i.e. automatic exchange of information. This standard was developed in the OECD Declaration on Automatic Exchange of Information and in the Common Reporting Standard ("CRS"). In these instruments, countries committed to implement the new global standard swiftly and on a reciprocal basis and recognize the need to provide technical assistance to developing countries to help them benefit from the new global standard.
[80] Subsequently, countries agreed to sign the Multilateral Competent Authority Agreement ("MCAA") to facilitate the exchange of financial account information. At the time of writing, the MCAA has been signed by 61 countries including non-OECD countries.
[81]
From the analysis of these multilateral instruments, one may argue that the dynamics in the relationship between international cooperation and taxpayers' rights have changed since these multilateral instruments leave the protection of taxpayers' rights to national law and unlike the MAC no reference to taxpayers' rights has been made.
In this context, it is submitted that the change from the standard of exchange of information on request to a higher standard i.e. automatic exchange of information calls for the involvement of the taxpayers since their rights can be affected in the exchange of information, for instance in case of leak to the press that may cause financial and personal consequences to the taxpayer, family and business. However, the taxpayers have not participated in the decision-making process in which these instruments were adopted.
These developments in exchange of information also raise the question on how does the OECD and the countries that have signed or endorsed these instruments see the taxpayers? Are the taxpayers regarded as objects in the exchange of information? Or are the taxpayers holders of rights? In the latter case, how can these instruments can guarantee that the taxpayers' rights are protected and respected in this environment of global governance of international taxation? The issue of taxpayers' rights will be deal with in section 5. The following paragraphs will address the bodies involved in decision making and subsequently, the assessment of input legitimacy in terms of participation and representation in the agenda setting and in the decision-making process will be made.
Bodies involved in decision making
The In addition, as mentioned in section 4.4., since 2009, the participation of the countries that are members of the Forum is on equal footing. Despite this participation, two problems that may affect the legitimacy of the Forum should be taking into account. The first one is the limited number of countries that participate in the discussion of the content of the peer review.
Once the peer review has been presented, it will be discussed and approved by the 30 countries members of peer review group. Thereafter, the 126 members of the Forum will be asked to adopt the peer review report.
In order to prevent that a country can block the adoption or publication of a review, the report will be adopted in accordance to the consensus minus one rule. However, this may also raise problems if the country that opposes is the one that is being subject to a peer review. Therefore, it is submitted that the adoption of the peer review and the use of the consensus minus one rule will also affect the legitimacy of the decision making in the Forum.
The MAC established a Coordinating Body that consists of competent authorities of the parties to the convention. The role of this Coordinating Body is to monitor, implement and furnish opinions on the interpretation of the convention upon party request. Furthermore, this body "shall recommend any action likely to further the general aims of the convention.
In particular it shall act as a forum for the study of new methods and procedures to increase international co-operation in tax matters and, where appropriate, it may recommend revisions or amendments to the convention" (art. 24 (3) and (4)). The participation of the countries to this Coordinating Body is limited to the countries, which have ratified the MAC. Article 24(3) of the MAC states that countries "which have signed but not yet ratified, accepted or approved the convention are entitled to be represented at the meetings of the co-ordinating body as observers".
Neither the CRS nor the MCAA refers to a specific body for the implementation or interpretation of the provisions in the standard and the agreement. In respect of difficulties in the implementation or interpretation. Section 6(1) of the MCAA states that the competent authority may request consultations to develop appropriate measures to ensure that the MCAA is fulfilled. In addition, the Commentary to the underlying section 6(1) states that consultations can also take place to analyse the quality of the information received. These consultations may be requested by the countries that have endorsed the MCAA.
Participation and representation in the agenda setting and in the decision-making process
Based on the description of the decision making provided in section 4., it is submitted that the international agreed standards for transparency and exchange of information have resulted from a political mandate of some countries, i.e. G20 as developed by the OECD. These standards are being implemented by OECD and non-OECD countries.
In respect of the Global Transparency Forum, the membership to the Forum requires countries (OECD and non-OECD) to comply with the standard of transparency. The peer reviews happen in two phases: Phase 1 is a review of each jurisdiction's legal and regulatory framework for transparency and the exchange of information for tax purposes and Phase 2 involves a survey of the practical implementation of the standards. Background Information Brief (November 2013) p. 3, see http://www.oecd.org/tax/transparency/global_forum_background%20brief.pdf.
made timely and efficient. [85] In the assessment of input legitimacy, it is submitted that one of the drawbacks in the setting of the agenda is the limited participation of non-OECD countries. Once the initiative is drafted by the OECD in the form of an agreement or a convention, then the countries may endorse or adopt them. However, there are no provisions in those agreements to enable the non-OECD countries to submit changes. The only way for the non-OECD countries to participate is to be in one of the coordinating bodies mentioned above. That is the case of Uruguay and Brazil in respect of the Peer Review Group and of Kenya in the Steering Group, bodies of the Global Transparency Forum. However, even if the countries are allowed to participate as members of the Global Transparency Forum these countries will also be obliged to change their tax policy in order to be regarded as a compliant country with the standard of transparency. This has been the case for Uruguay, a country that participates in the Peer Review Group but that due to the same peer review in phase 1 was declared as not compliant with the standard of transparency.
[86] Therefore, Uruguay made changes to its tax system that were acknowledged in the supplementary peer review report in phase 1.
[87]
The participation of the non-OECD (developing) countries in the drafting of the content of the OECD multilateral instrument and in the decision-making bodies is limited to a consultative role. This situation is difficult to change since the membership to the OECD, G20 and the decision-making bodies of these international organizations is a political decision with limited access by developing countries. Therefore, and in order to enhance input legitimacy, it is important to find other ways to enhance the participation and representation of developing countries for instance by introducing the participation of the civil society, business representatives and taxpayers' organizations.
The participation of civil society in multilateralism has been addressed by Keohane et al., who stated that "multilateral institutions that generate and involve civil society networks and organizations can thereby enhance transnational discussions, creating new forms of participation that may partially compensate for participatory forms that are lost".
[88]
However, it should be borne in mind that the involvement of NGOs as stakeholders is limited to a consultative role. It is submitted that even though NGOs may engage participation of the people by fostering a media campaign or by starting boycotts; the NGOs should not be regarded as representative of the people.
Since the participation of NGO's is not a good replacement for the conditions at which input legitimacy should have taken place, it is this author's opinion that the participation and representation of taxpayers and business representatives is necessary to enhance the input legitimacy of the multilateral instruments to exchange information. Their participation is justified since they will also be affected by these new developments in exchange of information.
This participation is nowadays more relevant since a Working Group on Automatic Exchange of Information ("AEOI group") has been created within the Forum.
[89] The AEOI group will take forward the work that the G20 has mandated to the Global Forum. The AEOI group will develop a mechanism to monitor and review the implementation of the new global standard for automatic exchange of information and a framework to offer technical assistance to developing countries in meeting the standard.
In this context, it is this author's opinion that an active participation of governments, civil society, business representatives and taxpayers in the Forum and in the AEOI group would protect the governments' need to collect revenue but also 85. The terms of reference of the peer review of the Global Transparency Forum state that the effective exchange of information means that the exchange should be within 90 days, and in case that such deadline cannot be met, then, an update of the progress of the request should be given by the Supplying state to the Receiving State. Global Forum Terms of Reference (November 2013). Background Brief. Annex I, p. 6, available at http://www.oecd.org/tax/transparency/global_forum_background%20brief.pdf. 86.
The outcome of the peer review in phase 1 of Uruguay stated the progress of Uruguay in improving its legal and regulatory framework in order to be able to effectively exchange tax information. However, according to the report some deficiencies were "identified in its domestic laws, particularly with regards to bearer shares, and identity information relating to certain trusts. Possible impediments to effective access to information were also identified as a result of a notification right allowed to taxpayers, and the duty of confidentiality imposed on trustees." See the EOI Portal page for Uruguay, available at http://eoi-tax.org/jurisdictions/UY. 87.
The supplementary report evaluated the steps taken by Uruguay to respond to the recommendations of the Phase 1 report. The report stated that Uruguay "expanded its network of EOI agreements with relevant partner jurisdictions. Uruguay also took positive steps to ensure the availability of ownership information on relevant foreign companies and adequate accounting information for all entities as well as to capture ownership information in relation to bearer shareholdings and provide for appropriate enforcement measures to ensure availability of ownership information. However, some gaps remain and Uruguay should act upon recommendations relating to bearer shareholdings and provision of relevant enforcement measures". the citizens (i.e. taxpayer). This participation should also be complemented with the development of multilateral instruments to protect taxpayer's rights.
[90] The following section will address the assessment of the output legitimacy of the multilateral instruments to exchange information.
Output legitimacy assessment
One of the arguments of this article is that the OECD and the G20 have decided to take common actions against tax fraud, tax evasion and aggressive tax planning. However, as analysed in section 5.2., developing countries have been required to sign and endorse these instruments so that the strong countries (i.e. G20 and OECD) can be successful in countering the fight against tax evasion and aggressive tax planning. Therefore, it is this author's opinion that the input legitimacy of the OECD multilateral instruments to exchange information in respect of developing countries is not being met.
Taxpayers have also not participated in the decision-making process of these multilateral instruments. Moreover, in these instruments the protection of the taxpayers' rights have been left to domestic legislation. However, due to the developments of the peer review by the Global Transparency Forum, the taxpayers' rights available in the domestic legislation have been reduced or repealed. Then, the question to be asked is if the rights of the taxpayers have been affected by these multilateral instruments should the participation of the taxpayer in the decision of the agenda and content of these instruments be required?
It is this author's opinion that even though the common goals are valid, all parties affected by the multilateral instruments, should have the right to participate in the decision-making process. Therefore, it is submitted that one of the conditions for the multilateral instruments to be legitimate is the participation and representation of developing countries and taxpayers in the decision-making process.
This section 5.3. will address the output legitimacy of the multilateral instruments to exchange information in respect of the developing countries and their citizens. The question at hand in this section is are these instruments effective in achieving citizens' goals and providing solutions to citizens' problems? The first part of the assessment will take into consideration the mechanisms to achieve these goals, taking into account the differences in resources between OECD and developing countries. The second part will address the effectiveness of these instruments to provide a solution to the taxpayer problems including the protection of the taxpayers' rights.
5.3.1. Assessment: Common goals and mechanisms to achieve these goals
Common goals
Before 2013, the OECD acted in respect of the preferential tax regimes and tax havens by means of the introduction of a list of non-cooperative jurisdictions. The Global Transparency Forum required preferential regimes and tax havens to sign at least 12 Tax Information Exchange Agreements ("TIEAs") in order to be removed from the list of non-cooperative jurisdictions. [91] Therefore, the participation of preferential tax regimes and tax havens in TIEAs was conditioned to the use of blacklists. These countries decided to conclude TIEAs so they could be removed from the list of non-cooperative jurisdictions.
[92] The use of the instruments developed by international organizations, such as blacklist and international reports, has been addressed by Brodzka and Garufi. As rightly stated by these authors, these reports, "even if not legally binding, [...] Since 2013, a new global standard on automatic exchange of information has been introduced in the CRS and the MCAA. This new standard should be implemented by G20, OECD and non-OECD countries endorsing the CRS.
[94]
The description above shows that G20, OECD and non-OECD countries have common goals and that exchange of information is desirable for developed and developing countries. However, one of the problems in this process is whether these goals should prevail over citizens and their rights. The assessment of these multilateral instruments in light of the taxpayers' rights will be made in section 5.3.2.
Mechanisms to achieve common goals and revenue sharing
The question that needs to be addressed in this section is whether the solutions developed by the OECD and the Global Transparency Forum may result in the same amount of revenue for developed and developing countries. Up until the time of writing there are no statistics or studies from the OECD regarding whether tax fraud and tax evasion have been reduced by means of the exchange of information and, in case of mutual assistance in tax collection, whether more revenue has been generated by the countries.
One of the problems in the exchange of information are the costs that need to be incurred by developing countries to set up the infrastructure, to pay salaries to tax officials and the costs for the processing and sending of the information to developed countries. The multilateral instruments such as the MAC state in art. 26 that "ordinary costs incurred by the requested state in providing assistance will not give rise to reimbursement by the applicant state". These costs should be assumed by the requested state mainly on the basis of reciprocity. However, it is this author's opinion that for developing countries, the exchange of information with developed countries will increase the costs since these countries will have to arrange the use of office space and furniture, to buy computers, to hire more personnel and to update software to include the use of electronic database systems.
[95] The question is if the state is a developing country and the costs should be assumed by this country, how these costs will be compensated by the flow of exchange of information.
[96]
Developing countries will need an additional motivation to exchange information, and this could for instance be revenue sharing between developed and developing countries. Another motivation could be for developed countries to finance technological equipment and training for developing countries in order to deal with exchange of information.
In the past, the institutional analysis of administrative cooperation in tax matters was analysed.
[97] As argued by Turina, it is relevant to design an incentive-based approach (i.e. revenue sharing) as a policy tool to ensure ex ante compliance with administrative assistance agreements.
[98] An empirical study carried out by Paolini et al.states that "revenue sharing compensates the developing economy for the loss of tax base, the cost of implementing tax auditing and (in case of firm relocation) also for the financial subsidy paid to firms to stay.
[99] Therefore, this study concludes that it is possible for developing countries to voluntarily sign a tax treaty that includes exchange of information, tax audit and revenue sharing.
[100]
Differences in resources between developed and developing countries
By means of the OECD multilateral instruments, developing countries have been given the opportunity to benefit from exchange of information. However, it is submitted that despite wanting the same goals and providing the same solutions, developed countries will benefit more than developing countries from the exchange of information. The main reason is that exchange of information may result in more revenue for countries with advanced computer equipment and software system to exchange information. capacity and knowledge to deal with tax audits arising from the exchange of information that may involve complex transfer pricing issues or complex aggressive tax schemes. [101] In the past, the complexity and need for expertise for the use of tax information exchange networks was addressed by Stewart. Stewart rightly argued that "national tax agencies make significant claims of expertise in administration and collection of data. They must be able to manage high level computing systems, and data storage and transmission systems, as well as legal and financial expertise to identify and utilize relevant data". [102] Furthermore, the implementation of the standard of automatic exchange of information may have consequences for developing countries and the protection of confidentiality of the information exchanged. In order to ensure the confidentiality of the information, the country will need to have technological equipment and software to deal with the access to information, storage of information, handling of information, use of databases, and use of electronic systems to exchange information. Moreover, the country should have an electronic monitoring system as a protection against unauthorised access and to monitor the use of the exchange of data.
It is submitted that unlike some developed countries such as the United States and Canada,[103] developing countries do not have the financial resources, administrative capacity and technological equipment to process the information and to guarantee that the information will be secured and protected. In case that business and personal information of the taxpayer is leaked to the press or third parties, the result may be financial consequences for the taxpayer and/or business.
[104] The following section will assess the output legitimacy that should take into account the citizen (taxpayer) including the protection of taxpayers' rights.
Assessment: Providing solutions to citizen's problems and protecting taxpayers' rights[105]
Providing solutions to citizens' problems
One of the arguments of this article is that in the application of the standard of transparency and the exchange of information following the peer review by the Global Transparency Forum, countries will most likely introduce changes in their domestic legislation to comply with the recommendations of the Forum. These changes may be in detriment to the (citizen) taxpayer, and therefore, the OECD needs to enhance the output legitimacy vis-à-vis the taxpayer. As Stewart rightly argues "as transnational information exchange becomes more widespread and involves more developing countries as well as multilateral exchange, or even the establishment, in time of central repositories of information, legitimacy in the form of due process will become of increasing concern." [106] 
Protecting taxpayers' rights
Although the Forum provides for an open membership to all countries, once the country has become a member to the Forum, the standard of transparency will be applicable. The relationship thus comprises two parties, on the one hand the Global Transparency Forum and its review of the standard of transparency and on the other the country who is being subject to this review. The aim of countries is to exchange information swiftly (without any delay) and to be regarded by the Peer Review Group as compliant with the standard of transparency.
101. The responses by developing countries to the UN questionnaires dealing with BEPS discussed in section 6.3. address the problems regarding transfer pricing by developing countries. 102. M. Stewart, supra n. 37, p. 173. 103. For instance, the United States has such an electronic monitoring system whereas Canada has introduced safeguards to protect the confidentiality of the information exchanged. As a result, Canada will only exchange information with countries that have sufficiently secure and compatible data encryption technology. Canada National Report, 2013 International Fiscal Association (IFA): Exchange of Information, Cahiers de droit fiscal international. International Bureau of Fiscal Documentation, Amsterdam, the Netherlands 2013 p. 172. 104. The misuse of the tax information exchanged and the leak to the press of business data may result in financial consequences for the taxpayer.
This was analysed by the US Court of Appeals for the Ninth Circuit addressing Aloe Vera of America v. the United States. In this case, Aloe Vera claimed civil damages due to the unauthorized disclosure in the Japanese news of the information exchanged under the provisions of the DTT between the United States and Japan. Aloe Vera claimed damages based on the duty of the tax administration in the United States to ensure that the confidentiality of the exchange of information should be protected. The Arizona Federal Judge awarded the plaintiffs USD 1,000 each in statutory damages. The claim by the plaintiffs was USD 52m. Aloe Vera of America et al. v . United States, case number 2:99-cv-01794, in the U.S. District Court for the District of Arizona. 105. The taxpayers' rights addressed are procedural rights such as right to inspect the files, to notification, to be heard, to object and to appeal to the exchange of information. These taxpayers´ rights should give to the taxpayer an active role to prevent situations that may result in a breach of confidentiality or misuse of personal and business data exchanged. 106. Stewart, supra n. 38, p. 176.
As a result of this peer review, countries are introducing changes in the domestic law (e.g. by reducing or repealing the taxpayer's right to notification and appeal to exchange of information) and international tax law policy (e.g. by concluding TIEAs, or by repealing the reservation to article 26 of the OECD bilateral tax treaty Model) to comply with such standard.
It is submitted, that in the application of the standard of transparency by the Global Transparency Forum, the role of the citizen (taxpayer) is not being taken into account. Accordingly, one of the problems with the implementation of the standard of transparency is that because of the peer review by the Global Transparency Forum, countries have changed their domestic law mainly to repeal or reduce the taxpayers' rights (e.g. the right to notification and to challenge the exchange of information). In this regard, the IFA 2015 general report states that in accordance to the branch reports for Austria, Liechtenstein, the Netherlands, Portugal, Switzerland and Uruguay state that the procedure to notify the taxpayer including the possibility to challenge the exchange of information "have been removed entirely or cut down. In all cases, the removal of the right to notification and to challenge came about as a result of pressure from the OECD Forum on Transparency and Exchange of Information, and as a result of a threat to give a lower peer review rating to the countries concerned". [107] The multilateral instruments i.e. MAC, CRS and MCAA have left the protection of taxpayers' rights to domestic legislation. However, as explained above, the peer review process by the Global Transparency Forum has diminished the domestic safeguards by countries regarding taxpayers' rights in exchange of information. Rights such as notification, appeal, etc. have been reduced or repealed by countries in order to be regarded as compliant with the standard of transparency. In this context, it is this authors' opinion that even though the adoption of international (multilateral) standards addressing exchange of information is necessary and it could be the best solution for all countries, the (citizen's) taxpayers rights in exchange of information should be protected. [108] The protection of taxpayers' right in exchange of information has been also addressed by the EU Working Party on Data Protection in respect of the introduction of automatic exchange of information in the CRS and the MCAA. For the EU Working Party, "while the exchange of information is legitimately regarded as an essential tool in the fight against tax evasion, it is nevertheless necessary to ensure that such an objective of general interest is pursued with full respect for individuals' fundamental rights, in particular the right to private life and the protection of personal data as required by European and international legal instruments". [109] For the EU Working Party, "in order to ensure adequate data protection, it is necessary to provide in the domestic laws and the international instruments for substantive provisions that put in place adequate data protection safeguards". [110] In respect of developing countries, another reason to introduce safeguards is to prevent situations where the leaking of information may result in risky situations for both the taxpayer and his family (e.g. kidnapping/extortion).
[111] The taxpayer (citizen) should have the right to intervene and to object in case that the country receiving the information does not have the resources to guarantee the confidentiality of the taxpayer's information. This solution should be further developed following the research of best practices introduced by developed and developing countries regarding the safeguards to protect the confidentiality of the information exchanged.
The taxpayers' rights are more needed now due to the adoption of the new global standard of automatic exchange of information by the CRS and the MCAA. By means of automatic exchange of information, not only specific information will be exchanged but also information in bulk. Therefore, countries should take into account that due to the fast pace in In that judgment, the Court stressed the need for legislation to provide access for the competent national authorities to personal data and their subsequent use for purposes of prevention, detection or criminal prosecutions. The Court required objective criteria determining the limits for such operations, given the extent and seriousness of the interference with the fundamental rights as enshrined in Articles 7 and 8 of the Charter of Fundamental Rights of the European Union". Ibid., pp. 4 and 5. 111. The exchange of information with some Latin American and African countries with higher level of corruption and kidnapping should be carefully monitored to protect the confidentiality of the information exchanged and the use of the taxpayer's personal and business information by the persons authorized by law and for the purposes for which the information is exchanged. In order to prevent these situations, the security safeguard principle as developed in the 2013 OECD Privacy Guidelines should be implemented. This principle states that personal data should be protected by reasonable security safeguards against such risks as loss or unauthorised access, destruction, use, modification or disclosure of data. OECD Privacy Guidelines, p. 15, available at http://www.oecd.org/sti/ieconomy/privacy.htm.
which automatic exchange of information is going to take place, the result may be less supervision to check the accuracy and use of the information by the receiving and supplying authorities.
As rightly stated by Bentley, in respect of the rise in soft law but also applicable to the developments in the rules to exchange information, revenue administrators "have to engage with and understand taxpayers as much as they can. To do this effectively they have to protect taxpayers and set up the frameworks that provide effective rule of law both under the law and through the daily operation and administration of the law". [112] In this context, the question that should be addressed by the OECD is how the multilateral instruments to exchange information will guarantee the right to confidentiality, right to privacy, right to be heard and due process. These rights should be guaranteed by countries as part of the rule of law and by international organizations to enhance the legitimacy of the multilateral instruments vis-à-vis the taxpayer. This author recommends to the OECD, the Global Transparency Forum and the governments to address the shortcomings of the domestic provisions to protect confidentiality and use of personal data.
Intermediate conclusion
The current multilateral instruments to enhance transparency and exchange of information does not meet the requirement of transparency and participation in the OECD initiatives. The approach of governments and the OECD and G20 may raise problems since the agenda and the content of the multilateral initiatives have been decided by the OECD and the G20 where not all countries are being represented. Before moving from the global standard of exchange of information (on request) to a higher standard, being the automatic exchange of information, the OECD should enhance the participation of citizens, businesses and civil society in the decision-making bodies and in the agenda setting process of the Global Transparency Forum, the MAC, CRS and the MCAA.
The goals of governments, citizens, the OECD and the G20 are to tackle tax fraud, tax evasion, and aggressive tax planning by means of enhancing the standard of transparency and exchange of information. These goals are the same for OECD and non-OECD countries, including developing countries. However, the OECD should address the differences in technology, resources and personnel between developed countries and developing countries so that all countries can benefit from the exchange of information and can share the costs and revenue related to exchange of information. The country needs to have the technological and administrative capacity to apply the international standards developed by the OECD including the MAC, CRS and the MCAA and the safeguards to protect the taxpayers' rights to confidentiality, due process, privacy, amongst others.
Legitimacy in the BEPS Project and the Multilateral Instrument
General issues
This section will assess the conditions of input and output legitimacy of the BEPS Project and the multilateral instrument vis-á-vis non-OECD (developing) countries.
In order to tackle aggressive tax planning and base erosion and profit shifting, the OECD following the G20's political mandate has developed the BEPS Project. The decisions are taken on equal footing by the BEPS 44 group that includes G20, OECD and OECD accession countries. Developing countries are outside the BEPS 44 group and therefore, developing countries do not participate in the decision-making process of the BEPS. It is this author's opinion that for the BEPS Project to be regarded as legitimate, developing countries should have equal footing in the decisionmaking process of the BEPS. In this context is that the assessment of input legitimacy of the BEPS will take place. The assessment of input legitimacy will address the transparency, participation, and representation of developing countries in the setting of the agenda and the drafting of the content of the BEPS Project.
At the time of writing, an International Conference has been convened to develop the BEPS multilateral instrument where OECD and non-OECD countries including developing countries have been invited to participate. However, this conference may lack legitimacy since the BEPS actions that will be discussed at the International Conference (i.e. agenda) has already been decided by the OECD.
In respect of output legitimacy, this article argues that the goals and mechanisms to achieve these goals differ between OECD and non-OECD (developing) countries. This section will elaborate on some of the goals of developing countries 112. D. Bentley, The Rise of 'Soft Law' in Tax Administration -Good News for Taxpayers? , 14 Asia-Pac. Tax Bull. 1 (2008), p. 38, Journals IBFD. that are outside the BEPS Project. These goals are: the use of tax incentives, the allocation of tax treaty rights in accordance to residence and source, the tax treaty cost/ benefits analysis in the negotiation of tax treaties, and the relationship between tax and investment and the importance of bilateral investment treaties. Finally, this section will address some of the BEPS actions that have been identified by the OECD as relevant for developing countries and the differences in resources between developed and developing countries. In contrast, developing countries do not participate in the decision-making process. These countries have a consultative role in the BEPS Project. For instance consultations have been carried out by the OECD with Latin American and African countries either in the specific regions or at the headquarters of the OECD.
[118] In addition, business organizations, trade unions and civil society organisations have been given the opportunity to comment on discussion drafts, and to participate in public consultation meetings and via webcasts.
One of the problems in the adoption of the BEPS Project and the multilateral instrument that will need to be addressed by OECD and non-OECD countries is whether the multilateral instrument should be ratified by the countries in the Parliament/Congress in accordance to each country's constitutional and legal requirements, and if so how this ratification will take place.
In this regard, it is important to note that the United States Congress in a letter to the US Treasury Department stated that "the Congress is tasked with writing the tax laws of the United States, including those associated with cross-border activities of US companies. Regardless of what the Treasury Department agrees to as part of the BEPS project, Congress will craft the tax rules that it believes work best for U.S. companies and the U.S. economy. Close consultation between Congress and the Treasury Department should inform the BEPS discussions. We expect that as we move forward on U.S. tax reform, U.S. tax policy will not be constrained by any concessions to other nations in the BEPS project to which Congress has not agreed".
[119] This letter of the United States Congress shows the importance for lawmakers to have a saying in the BEPS Project. This letter is relevant for the discussion of legitimacy since at the time of writing , the United States is not yet a participant in the International Conference. Therefore, it can be safely argued that lawmakers in countries that are participating in the international conference will also want to have a saying in the adoption of the BEPS Project and its multilateral instrument. The following paragraphs will assess the input legitimacy of the BEPS Project and its multilateral instrument in respect of non-OECD (developing) countries.
Participation and representation of non-OECD (developing) countries
The idea behind the introduction of the BEPS Project including the Action Plan is that these measures are necessary for countries to raise more revenue by means of tackling aggressive tax planning, base erosion and profit shifting. Even though this argument is valid for non-OECD (developing) countries, it is submitted that since developing countries are not on equal footing with OECD countries, [120] their participation in the decision-making process and in the agenda setting process is limited.
The setting up of the International Conference available for OECD and non-OECD countries to draft the BEPS Instrument may not solve this democratic deficit since it will be limited in scope (BEPS instrument) and time (2 years) and non-OECD (developing) countries will not feel legitimized by the actions of such international conference. The political will of countries to deal with BEPS issues is clear, but it is also clear that non-OECD (developing) countries should be truly engaged in this process.
Due to this democratic deficit, the risk exists that there will be a lack of commitment of non-OECD (developing) countries to the BEPS multilateral instrument. Therefore, it is recommended that in order to enhance the democratic participation of non-OECD countries and the legitimacy of the BEPS Project, equal footing should be given to all countries in the way that the Global Transparency Forum did, and if necessary, perhaps the creation of a BEPS Forum should be considered by the OECD.
The OECD and the International Conference should provide solutions to the differences in resources between OECD countries and non-OECD (developing) countries. Developing countries may lack economic resources and personnel to participate in all relevant BEPS meetings. This has been addressed by the OECD in the BEPS webcasts stating that in the international conference not all countries may have the resources (travel expenses) to participate.
[121] However, no specific solutions have been presented in order to solve this problem.
In case of participation (attendance) by a developing country in the International Conference, the lack of technical expertise and resources may result in a limited participation. In some other cases, the participation of the developing country may be conditioned to the need of these countries to have funding for technical assistance and in some cases seeking OECD membership. Thus, even though developing countries are invited to participate, the legitimacy of the participation may be diminished taking into account that in some cases, the developing country can be regarded as a weak state.
Buchanan and Keohane, [122] when referring to legitimacy of global governance institutions, rightly stated, "these institutions are often dominated by a few powerful states, but weaker states would suffer serious costs by not participating. Insofar as these conditions obtain, the weaker states' consent is not genuinely voluntary, regardless of whether they are democratic. Yet voluntariness is generally thought to be a necessary condition for consent to play a legitimating role." The result is then that the legitimacy of the participation of weak states may be compromised.
The participation of the weaker state has been also addressed in respect of exchange of information by Dagan. This author rightly states that countries may participate in international tax cooperation networks even though it is not clear that the same interests are being shared. Dagan argues that "in the past 50 years or so, OECD countries led cooperation on a number of international tax issues and consistently pushed for other countries to join their cooperative efforts, using power pro-cooperation rhetoric that involves cooperative games (such as the prisoners' dilemma) in which cooperative strategies are beneficial for all actors involved". [123] In context of BEPS, it is submitted that some countries even though members of the BEPS 44 group may have a very passive role in decision making. One may think of some new accession countries such as Argentina, Colombia, Indonesia and Latvia for which the costs of not participating in the BEPS may influence their accession procedure. [124] In order to solve the problems with input legitimacy, it is recommended the creation of a BEPS-Forum with all members on equal footing, and the participation of the United Nations and Regional Organizations. Until now, the United Nations has participated by providing contributions, but it is not involved in deciding the agenda and drafting the content of the BEPS actions. The regional organizations have not participated in this process except the regional tax organizations such as the African Tax Administration Forum and the Inter-American Centre of Tax Administrations (see section 5.2.2.3.).
Participation of the United Nations
In this multilateral decision-making mechanism, the role of the United Nations ("UN") can be relevant, since it represents the developing countries, i.e. most of the countries of Latin America and African regions.
[125] However, it is submitted that up till now the role of the UN in respect of developing countries is limited mainly due to the lack of participation of developing countries in the initiatives of the United Nations, the lack of support to give the UN Committee of Experts on International Cooperation in Tax Matters (" UN Tax Committee") a more important role and in the choice for South-toSouth cooperation by means of partnerships between developing countries.
In 2013, the United Nations stated in the General Assembly Resolution, the importance of cooperating with developing countries in having modernized tax systems, efficient tax collection, and to enhance international tax cooperation to tackle tax evasion and capital flight.
[126] Furthermore, in 2013, the UN developed a questionnaire where the BEPS issues from the perspective of developing countries was addressed. In addition to this questionnaire, background papers drafted by legal scholars regarding specific topics were available on the UN website.
[127] The topics addressed by the questionnaire and the background papers have been discussed in two workshops in 2013 and 2014 by scholars, government officials of developing countries under the auspices of the UN and with the cooperation of the OECD. [128] However, one of the drawbacks of the UN-BEPS is the limited response to the questionnaire by developing countries since only Lesotho, Ghana, Tonga and Zambia provided short answers to the questionnaire on BEPS issues. In addition, two NGOs answered this questionnaire being Christian Aid/Action Aid and Oxfam South Africa.
[129] Therefore, and due to this lack of participation, it may safely be argued that the impact of this questionnaire in developing countries was very low compare to the OECD BEPS initiatives.
It is submitted that if the United Nations wants to play a more important role in international tax cooperation and the BEPS, the participation by developing countries in the UN initiatives should be regarded as necessary for developing countries. The participation by developing countries will reinforce the role the UN as the institution with the power to defend the interest of developing countries from G20 and OECD countries. However, the role of the UN should be also accepted by G20 and OECD countries including also the OECD.
During the recent (July 2015) Financing for Development Conference in Addis Ababa ("2015 Conference"), developing countries and civil society were calling for a more predominant role of the United Nations including the upgrade of the UN Tax Committee to an intergovernmental body.
The Civil Society Forum advocated for a forum where every country can participate, not just the richest. The civil society stated in the declaration that "a key reason why the global tax system has failed is that more than half of the world's countries are currently excluded from the decision-making process on global tax standards".
[130] Therefore, the civil society stressed that "we need to fundamentally change the tax rules, and not having every country represented in writing those rules to make sure they work for everyone is not only undemocratic but also unfair".
[131]
Developing countries also called as a precondition for more cooperation in international tax matters "a more inclusive mode of discussion and a seat at the In this context, it could safely be argued that the attention of developing countries will be directed to enhance South-toSouth cooperation. If one example illustrates this, it is the endorsement by developing countries of the Addis Tax Initiative. This initiative aims to create a "partnership in capacity building in the field of domestic revenue mobilisation/taxation, in which each country takes its responsibilities, cooperates and supports each other". [136] Taking into account the importance of the South-to-South cooperation for developing countries, it is recommended to the OECD and the UN to find ways to enhance the participation of developing countries in the BEPS Project and perhaps specific funded research should be carried out on the implementation of the BEPS measures and the comparison of South-to-South best practices.
[137]
Participation of regional organizations
The consultations of the BEPS Project with countries have been supported by regional tax organizations.
[138] Despite these consultations, it is submitted that one of the solutions to enhance the legitimacy of the BEPS is the participation 130. Ibid., p. 4. 131. In its declaration, the civil society states: "We reiterate the need and strongly recommend the establishment of an intergovernmental, transparent, accountable, adequately resourced tax body with universal membership, that leads global deliberations on international tax cooperation. Such a body will strengthen the ability of developing countries to generate significant sustainable financing for development through, for example, combating corporate tax dodging in developing countries and balancing the allocation of taxing rights between source and residence countries. It should also support the efforts of peoples in developing countries to develop their own progressive, rights-based, equitable tax systems and laws, free of such pressures imposed by lenders and developed country governments". of the regional organizations on an equal footing. Examples of these regional organizations in Latin America and Africa are the African Union, Southern African Development Community, East African Community, South American Nations, Pacific Alliance, Andean Community and Common Market of the South amongst others. The OECD should develop a strategy that involves the participation of these regional organizations in the International Conference. Non-OECD countries are members of at least one of those regional organizations and since the process to become a member of these organizations is democratic and political, the participation of these regional organizations should be regarded as necessary to enable the decision-making power of non-OECD countries in the BEPS Project and its multilateral instrument.
Output Legitimacy Assessment
In respect of the BEPS Project, problems with output legitimacy may arise since the goals and mechanisms to achieve these goals are different between developed countries and non-OECD (developing) countries.
Differences in goals between developed and developing countries
The differences in the goals of developed and developing countries have been addressed by the IMF Paper[139] and the OECD Report for low-income countries ("the OECD Report").
[140] The goals of developing countries which are outside the scope of BEPS are the use of tax incentives, the allocation of tax treaty rights in accordance to residence and source, the tax treaty costs/benefits analysis to be made for the negotiation of tax treaties, the introduction of transfer pricing rules and the limited administrative capacity of tax administrations.
Tax incentives
One of the issues that have received attention from the IMF and the OECD is the issue of tax incentives. The main reason is that due to the existence of tax incentives including tax holidays; tax base erosion already takes place in these countries. In the past, developing countries were recommended by the IMF to develop targeted incentives.
[141] The IMF Paper addressed the issue of tax incentives as one of the reasons for corporate tax spillover being the impact that one country's international tax practice has on other countries. The IMF stated that for developing countries, the key issues are preventing tax treaty shopping, indirect transfer of interest in assets, interest deductibility and the introduction of clear and simplified transfer pricing rules.
[142]
The OECD Report stated that tax incentives have a direct impact on the tax base of developing countries and give rise to no taxation or taxation at a lower rate.
[143] More recently (July 2015) , following the invitation of the G20's Development Working Group,[144] the IMF, the OECD, the UN and the World Bank published a report with options for low income countries' effective and efficient use of tax incentives for investment. [145] 6.3.
Source and residence taxation and tax treaties
Another issue addressed in the OECD Report is the balance between source and resident taxation in the tax treaties. The OECD stated in the Report that the BEPS consultations with developing countries have also highlighted the "need to critically assess the costs and benefits of entering into tax treaties, and balance the policy objectives of revenue collection on the one hand and creating the right environment for foreign direct investment (FDI) on the other". , vol. 53, no. 2, June. 140 . In 2014, the OECD published a report addressing the impact of BEPS in Low Income Countries ("the Report"). In the first part of the Report, the OECD evaluates the impact of the Action Plan in Low Income Countries and it adds other issues that should be considered for these countries that are not included in such action plan (e.g. use of tax incentives by developing countries). In the second part of the Report, the OECD presented the potential actions to assist developing countries to meet the challenges of the most relevant actions of BEPS. The Report states that in order to address treaty shopping it is important to strengthen the capacity development on treaty negotiation and to identify the tax policy considerations for countries to conclude a tax treaty including a cost/benefit analysis, supra n. 118. 141. Tanzi & Zee, supra n. 139. 142. IMF Policy Paper Spillovers in International Corporate Taxation, International Monetary Fund, Washington, D.C, 9 May 2014, p. 24. 143. Part 1 Report to G20 Development Working Group, supra n. 118, p. 8. 144. Report published on 9 July, available at http://www.oecd.org/tax/tax-global/options-for-low-income-countries-effective-and-efficient-use-of-taxincentives-for-investment-call-for-input.pdf. 145. This report was open for consultation until 5 August 2015 to be submitted to the G20 Leader Summit meeting in November 2015. Report and Background document available at the OECD website at http://www.oecd.org/ctp/tax-global/consultation-on-options-for-low-income-countrieseffective-and-efficient-use-of-tax-incentives-for-investment.htm. 146. Part 1 Report to G20 Development Working Group, supra n. 118, p. 9. treaty negotiations, and the usefulness (or not) of a multilateral instrument to modify tax treaties for countries that are at the early stages of concluding tax treaties.
From the BEPS measures, developing countries may benefit from for instance the use of country-by-country reporting, disclosure of aggressive tax planning arrangements among others. However, for these measures to be successful, the countries will need to have access to all activities of the multinational (master file of the country-by-country reporting) and not only the local (country-sourced) activities. Furthermore, the developing country will need to have the technological and administrative capacity to protect the confidentiality of the information exchanged under these actions.
Conclusions
This article elaborated on the OECD multilateral instruments to enhance the standard of transparency including exchange of information on request and automatic, the BEPS Project, and its multilateral instrument in light of input and output legitimacy as developed by Scharpf.
In respect of the OECD Multilateral instruments to enhance transparency and exchange of information, this article concludes that the input legitimacy is not met. The reason is that developing countries do not participate in the agenda setting and the decision-making process. Even in the Global Transparency Forum that provides for an equal footing to member countries, not all developing countries are part of the decision-making bodies (Steering Group and Peer Review). Moreover, because of the peer review assessment of the standard of transparency countries will be required to make changes to the domestic law and international tax treaties.
Since developed and developing countries aim to tackle tax fraud, tax evasion and aggressive tax planning, it may be argued that the output legitimacy i.e. common goals will compensate for the problems identified in respect of input legitimacy. However, the OECD and developing countries should take into account that before moving to a higher standard i.e. automatic exchange of information, the differences in resources: technological and personnel will need to be addressed. In addition, the protection of taxpayers' rights taking into account the domestic safeguards of the international instruments and the peer review process should be addressed so that these instruments are also legitimate vis-á-vis the citizen (taxpayer).
In respect of the BEPS Project and its multilateral instrument, this article concludes that the input and output legitimacy requirements are not met. The participation of developing countries is limited to a consultative role in respect of the agenda and the content of the BEPS Action Plan. The setting up of the international conference does not solve this problem of legitimacy since it is for a specific period and for specific actions that have been decided by the OECD. Furthermore, the OECD should take into account the differences in goals between developed and developing countries. Developing countries also have problems regarding the extractive industry, the base erosion through tax incentives, and the use of bilateral investment treaties and international tribunals for dispute resolution between host (developing) countries and foreign investors (developed countries).
It is recommended to the OECD to provide more clarity on the way that the decision making is going to take place at the international conference. Finally, it is suggested to carry out further research on the feasibility of developing a multilateral instrument that will include the changes that BEPS wants to introduce in taxation as an alternative to the re-negotiation of tax treaties. The risk may exist that countries fail to reach consensus on the provisions of the multilateral agreement and that such agreement will have several reservations or opting out provisions by countries that may result in a lack of commitment to the provisions of the agreement by the OECD and the non-OECD countries.
